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Please Note:

The New Brunswick Human Rights Commission (“Commission”) develops guidelines as
part of its mandate to prevent discrimination and educate the public. These guidelines
are intended to help individuals understand their legal rights and responsibilities under
the New Brunswick Human Rights Act (“Act”).

This guideline gives the Commission’s interpretation of the provisions of the Act relating
to discrimination in employment on the basis of physical or mental disability, as set out
in section 4 of the Act.! It is subject to decisions by boards of inquiry, tribunals and
courts. Read this guideline in conjunction with those decisions and with the specific
language of the Act. If there is any conflict between this guideline and the Act, the Act
prevails. This guideline is not a substitute for legal advice. Direct any questions
regarding this guideline to the Commission’s staff.
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1.0 Discrimination on the Basis of Physical and Mental Disability

The Act prohibits discrimination (whether it is intentional or not) based on physical and
mental disability in areas such as employment, housing, public services (e.g. schools,
hospitals, restaurants, malls, and insurance), and membership in labour unions and
professional associations.?

This guideline focuses solely on discrimination on the basis of actual or perceived
physical and mental disabilities in the workplace. For information on the rights and
obligations under the Act in other situations, please see the Commission’s guidelines on
those subjects or contact the Commission directly.

A physical or mental disability does not have to be a permanent condition in order to be
considered a disability under the Act.®> The Act’s definition of disability applies to a
number of situations where the disability is transient, episodic, temporary or non-
evident. However, a common transitory ailment routinely experienced by most people
(e.g. cold, flu, and strep throat) is not considered a disability.*

1.1 What is a Physical Disability?

Section 2 of the Act defines “physical disability”. Boards, tribunals and the courts have
accepted many illnesses and ailments as a physical disability. Some include:

back problems®

being exceptionally short®
cancer’

carpal tunnel syndrome®
colour blindness®

Crohn’s disease™
degenerative disc disease™
dependency on drugs or alcohol*?
heart attack/heart condition?
hepatitis C**

hypertension™®
hysterectomy™®

kidney stones'’

knee pain®®

migraines™

miscarriage®

multiple sclerosis™
obesity??

osteoarthritis®

ruptured hemorrhoids®*
skin conditions®
stuttering26
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1.2 What is a Mental Disability?

Section 2 of the Act defines “mental disability”. Boards, tribunals and the courts have
accepted many illnesses and ailments as a mental disability. Some include:

e anxiety?’

e Attention Deficit Hyperactivity Disorder (ADHD)?®
e autism®

e depression®

e bi-polar disorder®!

e dyslexia®

e panic attacks™®

e Post-Traumatic Stress Disorder (PTSD)**

1.3 What is a Perceived Disability?

The Act provides protection for anyone who is perceived as having either a physical or
mental disability. This includes:

¢ individuals whose disabilities do not actually result in any functional limitations
but who experience discrimination because others believe their disability
makes them less able;

e individuals who have recovered from a disability but are discriminated against
because of their past disability;

e individuals who are discriminated against based on the real or perceived
possibility that they may develop a disability.

Example: A woman developed various physical and mental disabilities following
two car accidents, and as a result worked on and off for a number of years.
When she returned to work full-time, she applied to work in a different
department closer to her home. Her application was denied because her
potential employer expressed concern that her medical problems would cause
her to be absent from work again for considerable periods of time. The employer
admitted liability by acknowledging the decision was based in part on a perceived
disability.*

Example: A woman with Parkinson’s disease had her hours of employment
reduced despite the fact that she did not ask for and did not require this kind of
accommodation. The employer’s actions were found to be discriminatory as there
was no justification for reducing her hours based on the perceived effect of her
Parkinson’s or medications.*®
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2.0 Employment

It is a violation of the Act for an employer to discriminate against an employee or a
potential employee because of a mental and/or physical disability.

The Act prohibits discrimination in all aspects of full-time, part-time, permanent, casual
or probationary employment. It also applies to unpaid or volunteer employment, employ-
ment recruiters and agencies, trade unions and occupational associations.

2.1 Hiring
When hiring new employees, it is a violation of the Act for an employer to:

e Ask a potential employee in an application or during an interview whether or
not he/she has ever been under psychiatric care;*®

e Post ajob ad that excludes persons with disabilities;

e Not hire a candidate because he/she has a disability, or may become
disabled;*

e Withdraw an employment offer upon finding out that the candidate has a
mental or physical disability;*°

e Ask a potential employee about their past or present physical or mental condi-
tions, kinds of medications, treatments, worker's compensation claims, or sick
leave.

The narrow exception is where it is a genuine qualification relevant to job performance
that the successful applicant not have a specified mental or physical disability, and
reasonable accommodation of the specified mental and/or physical disability would
create undue hardship for the employer.

2.2  During Employment

Under New Brunswick human rights law, there are a number of ways an employer’'s
actions could be found discriminatory. One way is to subject an employee to differential
treatment in the workplace as a result of his or her disability:

e Subjecting an employee to adverse treatment by taking advantage of his/her
mental disability;**

e Subjecting an employee to excessive questioning about an undisclosed
disability (actual or perceived) when there are no performance issues
associated with the disability and no reasonable basis for believing the
disability could impact the employee’s job;*?

e Refusing to allow an employee with a disability to return to work until the
employee can perform all of his/her job duties without restrictions;*?
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Permitting co-workers to harass an employee based on a physical or mental
disability;**

Another way is to deny or withhold a benefit from an employee with a disability:

Demoting an employee because he/she has become disabled;*®

Withholding a promotion, or fail to consider an employee for a promotion
because of his/her physical or mental disability;*®

Denying an employee the right to transfer seniority to another department
with a separate seniority list when the employee has been moved to the other
department as part of an accommodation;*’

Refusing to renew an employment contract because an employee has a
disability or has become disabled.*®

Ending the employment relationship with an employee with a physical or mental
disability may also be found discriminatory:

Terminating an employee upon learning that they have a physical and/or
mental disability;*°

Terminating or laying off (even with notice) an employee because he/she has
become disabled;*

Terminating an employee for “excessive absenteeism” for disability-related
absences;™

Terminating an employee on long-term disability leave in order to avoid
paying the employee severance pay;>?

Terminating an employee on a disability-related leave because a replacement
was hired for his/her position;>

Forcing an employee with a disability to resign by making working conditions
unacceptable (constructive dismissal).

The lists above are not exhaustive, and whether an employer’s actions constitute
discrimination under the Act is determined on a case-by-case basis and in light of the
specific circumstances.

Example of Constructive Dismissal: A woman with back problems took a job
as a cashier because she knew this position would adequately accommodate her
working restrictions. When a new owner purchased the business he decided to
change the cashier work duties to include maid services for 2-6 hours of the shift.
The female employee initially attempted to perform these additional work duties
but found that they were well beyond her limitations. She presented her employer
with a doctor’s note indicating her restrictions. Her employer told her she must
perform the additional duties or go on sick leave for 3 months to improve her
health. If after 3 months she was still unable to perform these duties then she
could not return to her employment. The employee’s back condition was
permanent. The Panel concluded that the employee was constructively
dismissed from her employment.>
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3.0 Duty to Accommodate

The Act requires employers to avoid policies that have a discriminatory effect on
employees who have a physical or mental disability. Employers have a duty to
accommodate their employees’ physical and mental disabilities to the furthest point
possible short of undue hardship. The search for an accommodation is a multi-party
inquiry> that includes employers, employees, unions (as the case may be), and health
care professionals.

3.1 Whatis undue hardship?

Undue hardship occurs if accommodating an employee’s physical or mental
disability would be extremely difficult for an employer.

The determination of undue hardship depends entirely on the circumstances
of each specific case.

Examples of undue hardship in this context could include:

Extremely high financial costs;

A serious disruption to a business;

Health and safety considerations;

A very long absence of indefinite duration;>®

A substantial interference with the rights of other employees;>’

Inability to renovate the facilities to accommodate an employee;
Inability to interchange, alter or substitute duties within the workforce;®
The extent to which the inconvenience would prevent the employer
from carrying out the purpose of its business.

O O O O O O O O

3.2  Duties of Employers

The duty to accommodate with respect to physical and mental disabilities is a two-step

process:

1.

Information gathering: Requires the employer to conduct individual assess-
ments of an employee’s needs and capabilities, with the assistance of health
care professionals.

. Providing a suitable accommodation: Once the employee has been assessed,

the employer has a duty to make a reasonable effort to accommodate the
employee by modifying his/her position, or by finding the employee a new
position that corresponds to his/her current capabilities.

Employers must:

Make meaningful inquiries about an employee’s disability-related needs upon
becoming aware that the employee has such needs;*
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e Accept the employee’s request for accommodation in good faith, unless there
are legitimate reasons for acting otherwise;

e Obtain an expert opinion or advice where needed;

e Take an active role in ensuring that alternative approaches and possible
accommodation solutions are investigated, and canvass various forms of
possible accommodation and alternative solutions, as part of the duty to
accommodate;

e Consider accommodating the employee in a different department or bar-
gaining unit, if at all possible, particularly when the employee’s job classi-
fication has significantophysical and/or psychological demands and a high rate
of job-related injuries;®

e Keep arecord of the accommodation request and action taken;

e Maintain confidentiality;**

e Limit requests for information to those reasonably related to the nature of the
limitation or restriction so as to be able to respond to the accommodation
request (employers do not need to know the exact diagnosis or cause of the
disability);®?

e Make requests for medical information in a timely manner,® and seek
clarification® or additional assessments® when needed;

e Grant accommodation requests in a timely manner;

e Bear the cost of any required medical documentation or information when the
employer is requesting more information than what was initially provided by
the employee;

e Provide a reasonable timeline to the employee to provide the requested
medical documentation;®®

e Reevaluate an accommodation periodically, and explore other
accommodations if the original accommodation proves unworkable or
ineffective;®’

e Take an individualized approach in relation to the consequences an employee
in a safety-sensitive position faces for failing a test for drugs or alcohol.®®

In most cases, the duty to accommodate will arise after the employee has made a
request for accommodation. However, in some instances the duty to accommodate will
arise without an accommodation request being made. If the employer has reason to
believe an employee is experiencing difficulties as a result of a disability, the employer
has a duty to inquire about the situation.®® Care must be taken with such inquiries, as
inappropriate or unfounded inquiries could constitute discrimination on the basis of a
perceived disability.

Employers should also keep the lines of communication open with an employee going
through the accommodation process, and make sure that the employee is apprised of
the status of the employer’s accommodation efforts.

Some mental disabilities that have triggered the duty to accommodate have stemmed
(at least in part) from discrimination in the workplace, such as harassment based on a
prohibited ground of discrimination.”* As such, it is important for employers to
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understand all of their obligations under the Act and maintain an inclusive and
welcoming environment for employees.

Attendance Management Programs:

Employers have a legitimate interest in ensuring that their employees show up for work
on a regular basis, and many employers have an attendance management program
(AMP) in place to deal with instances of excessive absenteeism. These programs must
be administered in a non-discriminatory way and take an employee’s particular
circumstances into account, such as whether an employee’s absenteeism is due to a
disability. A failure to consider disability-related absences while administering an AMP
may be considered discriminatory.’?

Employers should avoid a blanket application of an AMP in light of their obligations
under the duty to accommodate. Nevertheless, when an employer raises attendance
issues and an employee is placed in an AMP, it should be done in a non-threatening
way as there may be disability-related needs that are not yet known to the employer.
The employer should indicate that it is prepared to work with the employee and provide
accommodations if they are needed.”

The employee must also be given the opportunity to provide supporting medical
documentation if the absences are related to a disability, and warned before the
employer takes any action that would have an adverse impact on that employee.”
Ultimately the employer remains obligated to accommodate the employee’s disability,
and an employee cannot face discipline or termination for disability-related absences
unless it would constitute undue hardship to provide accommodation.”

3.3 Duties of Employees with a Disability

e Inform the employer of the need for accommodation; employers do not have a
duty to accommodate if they are unaware that a disability exists and that it
requires accommodation;

e Inform the employer of the kinds of accommodation required, preferably in
writing, so that the person responsible for accommodation may make the
requested accommodation;

e Provide the employer with medical information which includes information on
the employee’s functional limitations with regard to the duties required by the
job; a prognosis for recovery; the length of time for the accommodation; and
the employee’s capabilities for alternative work (the employer is not entitled to
know the specific diagnosis);

e Participate in discussions regarding possible accommodation solutions;

e Accept reasonable accommodation when it is offered, even if it is not the
preferred accommodation;”®

e Work with the employer on an ongoing basis to manage the accommodation
process.
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Duties of Unions

e Take an active role in the accommodation process;

e Share joint responsibility with the employer to facilitate accommodation;”

e Support accommodation measures irrespective of collective agreements, up
to the point of undue hardship;

e Consider in good faith accommodation requests from employees within and
outside the bargaining unit that may infringe on collective agreement rights if
other accommodation alternatives are not available or are less reasonable.

Duties of Health Care Providers

While unions and employers are increasingly aware of their roles in the Duty to
Accommodate and return to work process for persons with disabilities, good faith efforts
by employers, unions and disabled persons can often break down if health care
providers are not full participants in the return to work process. The Canadian Medical
Association’® and associations representing other health care professionals recognize
this fact and have developed their own policies to guide their members in achieving
equal access to employment for persons with disabilities. The discussion among health
care professionals is informed and driven by principles related to patient care.

Some principles for health care professionals to observe in assisting with employment
accommodation practices are as follows:

Facilitate the patient’s return to work by encouraging communication with the
employer early in treatment or rehabilitation;

Be familiar with the patient’'s support systems in the community and
responsibilities at home and at work;

Have a frank discussion with the patient early on about expected healing and
recovery times and the benefit of an early or graduated return to work;

Be knowledgeable of the employer’s and the union’s duties in accommodating a
return to work and of the various agencies and professionals available to assist in
this process, including: WorkSafeNB, an in-house employer occupational health
service, and the Commission;

When the employer requests medical information, and if the patient consents, be
as specific as possible.”® If the medical information forms require more detailed
investigations, refer the patient to the appropriate health specialists for a
comprehensive and objective assessment of functional capacity;

If suggestions are sought for modified job details, be as specific as possible and
state, whenever possible, if the job restrictions are permanent or temporary and
give the expected recovery time;

Ensure that the information provided is objective and accurate to the best of the
health care professional’s knowledge,®® and is not based on speculation and
conjecture;®
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e Be mindful of the intended audience and use language and terminology that can
be understood and acted upon by the employer;®

e Be aware of the risks to the patient but also of any risks that an early return to
work may pose to others and advise both the patient and the employer
appropriately; and

e Always ensure when sharing any recommendations or patient records with
outside parties that the patient’s consent is clear and specific.

3.6 Examples of Accommodations

Providing assistive devices:®®

Assignment to alternate or light duties;®*

Providing access to facilities and services (with ramps, elevators etc.);
Allowing for flexible work and leave schedules;

Making information available in alternative formats;®®

Providing a period of recovery;®

Re-bundling of work duties;®’

A reduction of work hours.®

Providing a paid leave of absence, worker compensation benefits, short-term disability
leaves and long-term disability leaves may be a form of accommodation. However,
employers may not force an employee with a disability who is capable of working with
modifications to apply for a leave simply because the employer is unwilling to attempt to
accommodate him/her in the workforce.

4.0 Limits to Accommodation

Conduct may be found to be non-discriminatory if the employer can show that the
limitation, specification or preference is based upon a bona fide (“in good faith”)
qualification (BFQ).%

In order to be a BFQ, the standard adopted by the organization must pass the “Meiorin
Test”.%° This three-part test requires that the employer establish that the standard:

1. Was adopted for a purpose or goal that is rationally connected to the
performance of the job;

2. Was adopted in an honest and good faith belief that it was necessary to fulfill
that legitimate work-related purpose; and

3. Is reasonably necessary to accomplish that legitimate work-related purpose,
in the sense that the employer, owner or service provider cannot
accommodate affected individuals without incurring undue hardship.**
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Example: A man was refused a job as a service attendant because he was
missing his right index finger and the employer believed that the potential
employee would not be able to perform the job safely or effectively. The
employer believed that employees needed their right index fingers to safely pump
the gas. The employer satisfied the first two parts of the “Meiorin Test” as 1) the
standard requiring that an individual have all of his/her fingers is rationally
connected to the service attendant job; and 2) the standard was adopted in good
faith.

However, the employer failed to satisfy the third part of the test. The employer
failed to individually assess the potential employee to see if he was capable of
safely performing the duties of a service attendant, and failed to attempt to
accommodate him to the point of undue hardship if he was found to be unable to
safely perform the duties without accommodation.®?

Example: An employee in a large organization had medical documentation
stating that he could not work a shift starting at 3:30 a.m. due to a sleep disorder
and should work a regular day shift. During a restructuring of the employer’'s
operations, the employee was placed in a 3:30 a.m. shift. After being placed in
the new position, the employee obtained additional medical documentation
stating that he should be working only a day shift. The employer advised the
employee that there were no day shift positions available and that he should go
on disability leave. A return to work plan was developed while the employee was
on leave, but the employer maintained that there were no positions available.
The employee eventually resigned.

The employer was found to have discriminated the employee. In relation to the
3:30 a.m. shift assignment, the employer was found to have failed all three parts
of the Meiorin Test as it could not provide any evidence to support its decision.

In relation to the discontinuance of the employee’s employment, the employer
failed to meet the second and third parts of the Meiorin Test. For the second part,
the employer did not properly consider whether its decision to not accommodate
the employee was reasonably necessary as the employee’s file and medical
reports had not been reviewed prior to determining accommodation was not
available. For the third part, the employer did not do an individual assessment of
the employee and consider: the employee’s skills, capabilities and potential
contributions; alternate approaches to accommodation; alternative employment
within the organization for the employee; or flexible and creative approaches to
accommodate the employee.*

As noted above, what constitutes undue hardship will depend on the specific
circumstances. As a general proposition, an employer is not required to maintain the
position of a person who is neither productive nor useful to the company.** Also,
employers are not expected to hire or continue to employ someone whose disability
notably increases the probability of health or safety hazards to that individual, other
employees and/or the public. However, it is up to the employer to demonstrate that the
employee’s disability would threaten the safety of that individual or others at the

worksite.
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5.0 For More Information

For further information about the Act or this guideline, please contact the Commission at
1-888-471-2233 toll-free within New Brunswick, or at 506-453-2301. TTD users can
reach the Commission at 506-453-2911.

You can also visit the Commission’s website at http://www.gnb.ca/hrc-cdp or email us at
hrc.cdp@qnb.ca

New Brunswick Human Rights Commission
P.O. Box 6000

Fredericton, NB E3B 5H1

Fax 453-2653

Follow us!

Facebook: www.facebook.com/HRCNB.CDPNB
Twitter: @HRCNB CDPNB
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Appendix A:

Sample Letter from Employer to Attending Physician of an Employee with a
Mental or Physical Disability

(Date)
Dear Dr. (Name of physician):
Re: (Name of employee)

We understand that (Name of employee) is a patient of yours. (Name of employee) is
currently on leave from work and has indicated to us that it is for medical reasons. OR

We understand that (Name of employee) is a patient of yours. (Name of employee) has
advised us that he/she has a disability that is impacting his/her ability to satisfactorily
complete his/her employment duties.

Mr./Ms. (Name of employee) works as a (Position title) for our company. His/her duties
include X, Y and Z. (Please provide a fairly detailed description of the employee’s posi-
tion, including the physical, mental and social efforts required of the employee. This will
make the physician’s job easier and will enhance the validity of the process. It would
also be pertinent to include a list of the employee’s responsibilities.)

In an effort to accommodate (Name of employee) according to his/her medical needs,
we are writing to ask you for the following information:

a) (Name of employee)’s anticipated date of return to work (if absent);

b) A long-term prognosis of the medical condition in relation to (Name of
employee)’s current position within our company;

c) Any physical or functional limitations affecting (Name of employee)’s ability to
carry out his/her duties;

d) Any medical information that could help us put in place the conditions
necessary to ensure that (Name of employee) can return to working in our
employ or continue working in our employ.

Please be advised that we are not seeking identification of the diagnosis (identification
of the specific medical condition), but are requesting confirmation that a disability does
exist.

To make this task easier for you, we are enclosing a medical report form that you can fill
out and return to us. Please rest assured that the information you give us will be kept
confidential and will be used for the employee’s benefit, for the sole purpose of
facilitating his/her return to work and/or accommodation. Also, please note that (Name
of employee) has given his/her consent to the disclosure of the requested medical
information, as indicated on the enclosed form.
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(Name of employee) is a valued employee of our company and that is why we hope to
have him/her back to work as soon as possible. We are fully prepared to accommodate
(Name of employee) according to his/her medical condition by modifying his/her duties
and by decreasing his/her work hours so that he/she may be reinstated in his/her
position as soon as possible. (Name of employee)’s recovery is very important to us, as
it is to you.

If you have any questions about this letter or the enclosed form, please do not hesitate
to contact us.

Yours truly,
(Supervisor’s signature)

New Brunswick Human Rights Commission - 16



Guideline on Accommodating Physical and Mental Disabilities at Work

Appendix B:
Sample Form to be Filled Out by Physician
CONFIDENTIAL
EMPLOYEE MEDICAL REPORT
Name of employee: Date:

Name of physician:
Address:

Physician’s telephone number: Physician’s fax number:

*** Employee’s authorization to disclose information:

l, , authorize my attending physician,

Dr. , to disclose the information requested by my employer

in this form.

Employee signature: Date:

*** Questionnaire to be filled out by attending physician:

Date employee absence commenced:

Date(s) on which employee was examined:

Is the employee’s disability temporary or permanent?

If it is temporary, how much time should be required for recovery?

Please check any boxes that apply:

0 The employee can return to work immediately, with full duties, because he/she is
not suffering from any physical or functional limitations relating to his/her job.
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O The employee suffers limitations that affect his/her ability to perform all the duties
of the position he/she occupies. (Complete the “Accommodations Required”
section below.)

0 The employee should return to work in his/her position, as modified by the
employer, on . (Complete the “Accommodations
Required” section below.)

0 The accommodation plan for this employee should continue for a period of

0 The current medical prognosis shows that the employee will be able to return to
work without accommodation on

ACCOMMODATIONS REQUIRED

** Please note that that these tables are only examples and will have to be adapted for
each company or position.

a) Physical restrictions (if applicable)

Frequency Weight
(max. no. of hours) (max. kg) if req.

Lifting (ground to hips)

Lifting (hips to shoulders)

Carrying objects

Bending

Standing

Turning around, pivoting

Walking

Working at a computer

Climbing stairs

Other:

b) Functional restrictions

Number of hours at a Number of hours per
time day

Concentrating

Having interpersonal contact

Doing more than one thing at a time

Solving problems

Handling interpersonal conflict

Managing stress and deadlines

Other:
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Does the employee’s medication have any effects we should know about?

Additional comments about our employee’s recovery:

Physician’s signature:

Dr. Date:
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! The Commission would like to acknowledge and thank the human rights commissions from various
jurisdictions across Canada for the opportunity to study and draw from their policies and documents on
physical and mental disabilities.

2 Human Rights Act, R.S.N.B. 2011, c. 171, sections 4, 5, 6 and 8 [Human Rights Act]

% As in the case of a firefighter requesting accommodation due to seasonal allergies Morgoch v. Ottawa
(City) (1989), 11 C.H.R.R. D/80 (Ont. Bd. Inq.); a health care worker requiring an indeterminate period of
rest to recover from a hysterectomy Wilson v. Douglas Care Manor (1992), 21 C.H.R.R. D/74 [Wilson]; or
an office worker dealing with a temporary anxiodepressive syndrome Commission des droits de la
personne et des droits de la jeunesse c. Société de portefeuille du Groupe Desjardins (Assurances
générales des Caisses Desjardins Inc.) (1997), R.J.Q. 2049 (T.D.P.).

* Ouimette v. Lily Cups Ltd., (1990), 12 C.H.R.R. D/19 (Ont. Bd.Inq.); Burgess v. College of Massage
Therapists of Ontario, 2013 HRTO 1960, CHRR Doc. 13-2460; Valmassoi v. Canadian Electrocoating
Inc., 2014 HRTO 701, CHRR Doc. 14-1201.
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